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The right to self-defense against aggression is recognized as an inherent right of
individuals. This right is unequivocally established in international instruments and
sources of international law, including treaties, customary international law, general
principles of law, legal doctrines, international judicial precedents, and the principle
of justice and equity. It is also a fundamental rule in Islamic law and other legal
systems. However, neither individuals nor states may produce, maintain, or use
nuclear weapons under the pretext of self-defense, because employing such
weapons would harm and kill both the guilty and the innocent. Consequently, reason
and religion concur in opposing the production and use of nuclear weapons. This
research examines the foundations, principles, and religious rules, as well as
international instruments concerning nuclear law. The analytical-deductive method
is employed, and the finding is that the production, maintenance, and use of nuclear
weapons are prohibited. The rival hypothesis—which relies on the general purport
and apparent meaning of Quranic verses such as s 5. 2522/ &' (as much strength as

you can muster)}—is inconsistent with the principles, rules, and overarching spirit of
religious obligations. Moreover, under that hypothesis, secondary juridical rules are
subject to review, and their applicability depends on the existence of secondary
justifications such as "necessity," "protection of lives," "interest of the Islamic
ummah," "territorial integrity," "preservation of divine and human values," and
"weighing conflicting jurisprudential evidence." If this hypothesis is validated, from
a comparative perspective, nuclear jurisprudence and international law—
considering the advisory opinions of the International Court of Justice regarding the
link between "preserving a state's existence and continuity" and "possessing,
maintaining, and using nuclear weapons"—would align with secondary juridical
rules in a narrow interpretation of the matter.
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EXTENDED ABSTRACT

Introduction

This research examines the production, stockpiling, and use of nuclear weapons primarily from
a jurisprudential (fighT) and nuclear-law perspective, while seeking to establish common ground
with general legal principles such as pacta sunt servanda (faithfulness to treaties), national self-
determination, and state sovereignty. Since nuclear weapons are a modern issue (masala
mustahdatha) absent from classical religious texts, jurists have drawn analogies to traditions
prohibiting the poisoning of water sources in warfare—reflecting Islam's emphasis on
humanitarian and environmental rights. In contemporary international law, the NPT and IAEA
frameworks have been central, with the Islamic Republic of Iran conducting its peaceful nuclear
activities within their bounds. However, recent overt threats from nuclear-armed states,
particularly the United States, to destroy Iranian civilization have prompted a critical legal-
theological question: can Islamic law passively adhere to primary rulings (ahkam awlawtyah)
in the face of existential annihilation? This study will analyze the jurisprudential evidence
underpinning the majority view that generally prohibits such weapons due to the sanctity of
life. Nonetheless, given the dynamism of Shi'a jurisprudence and the applicability of secondary
rulings (‘anawin thanawiyah)—which allow for exceptional measures to preserve life, ensure
national security, maintain territorial integrity, and defend divine and human values—the
research underscores the urgent need for renewed ijtihad to address this pressing security
dilemma.

Research Questions
Given the significance of the issue, the main question is:

What is the jurisprudential ruling and legal status of the production, stockpiling, and use
of nuclear weapons?

Research Hypothesis: According to the well-known view of the majority of jurists
(mashhiir), the production and stockpiling of nuclear weapons are permissible (mubah) and
legally sanctioned (jawaz), while their use is forbidden (haram).

Alternative (Rival) Hypothesis: Considering the imperative to preserve human life (hifz
al-dima'), safeguard the independence and territorial integrity of the Islamic state, and in the
face of threats from nuclear-armed enemies who may use such weapons against Muslims—or
even against oppressed non-Muslims worldwide—if the production of nuclear weapons serves
as a deterrent and is employed in a limited manner out of necessity and in the context of
legitimate defense (defa'-e mashrii') on an exceptional and partial basis (rather than as a general
and universal rule), then it may be deemed permissible as a secondary ruling (hukm thanaw1).

Theoretical foundations of research

The term "Weapons of Mass Destruction" (WMDs) was first used on December 28, 1937, by a
journalist in The Times, to describe the bombing of the town of Guernica and the devastation it
caused. In legal terminology, the subject of disarmament is also used synonymously with
unconventional weapons. Although there are numerous treaties concerning WMDs, none of
them have provided a definition for these weapons. However, the "Commission for
Conventional Armaments, as the body responsible for establishing the term 'unconventional
weapons'," has stated that: "Atomic destructive weapons, radioactive material weapons,



Reflection on the Production, Maintenance, and Use of Nuclear Weapons 3

chemical and biological weapons, and any type of weapon invented in the future that possesses
destructive effects comparable to those of an atomic bomb or the other mentioned weapons,
must be classified as unconventional weapons" (John Baylis et al., 2004: 943).

It is essential to note that the criteria for evaluating weapons to qualify as "Weapons of
Mass Destruction" are disputed, involving both political and technical viewpoints. Two criteria
must be considered "simultaneously": (a) the destructive power of these weapons, and (b) their
objectives. In elaborating on the first criterion, the 1954 Paris Agreements regarding the
accession of a unified Germany to the North Atlantic Treaty specified the scale of
destructiveness. According to Annex II of Protocol III of the Agreement: "Weapons that have
the capacity to cause enormous destruction and damage, or to cause widespread poisoning,
certainly fall within the definition of these weapons. When a nuclear weapon is used in war, it
has the ability to destroy multiple locations and is not confined to a specific territory; however,
in the case of biological and chemical weapons, the effects become generalized through
contamination over a region and beyond" (Saaed, 2007: 46). Similarly, according to another
standard, only weapons can be termed unconventional weapons of mass destruction that are
inherently not used except on a widespread scale, and whose destructive results are such that
they cannot be limited to specific targets. Some legal scholars maintain that: "The crucial point
is that any definition must incorporate both of the above criteria, alongside the definition
provided by the Armaments Commission mentioned earlier" (Momtaz, 2014: 23). Now, if we
wish to define WMDs in general terms, we must say that any weapon capable of killing or
wounding a large number of human beings or any living creatures, or causing massive damage
to human-made structures, and harming the natural life of humanity, is considered a Weapon
of Mass Destruction. Following this definition, the primary instances of WMDs are categorized
as "chemical weapons," "biological weapons," and even "conventional weapons whose manner
of use results in a massive volume of casualties." To further elucidate this ambiguous yet
critically important concept and its most significant examples, the following section will define
the major types of these weapons as a means of framing the present research.

Methodology

The research method employed is analytical-inferential. The data collection tool consists of
specialized jurisprudential and legal libraries. In this research, two main hypotheses—the
primary and the rival—have been examined. It appears that the well-known theory of the jurists
(mashhiir)—which holds that the production, stockpiling, and use of nuclear weapons are
forbidden (haram)—is open to critique and reexamination in light of today's international
circumstances. The rival hypothesis, relying on secondary rulings (al-ahkam al-thanawtyah)
and contingent upon the demonstration of necessity—specifically, when the very survival of a
state depends on producing nuclear weapons to ensure military and security deterrence under
exceptional conditions—can be defended.

On the other hand, international nuclear treaties and prevailing customary international law
in this domain have not only failed to establish an absolute prohibition but have also exhibited
a form of behavioral discrimination in the application of treaty and customary rules concerning
nuclear proliferation. In this context, the theoretical foundations of the Advisory Opinion of the
International Court of Justice will be aligned with the jurisprudential and legal bases of the rival
hypothesis.
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Results

This essay has attempted, first, to set forth the jurisprudential rules and documented evidence
underlying the well-known theory of the jurists (fuqaha') regarding the prohibition (hurmah) of
the production, maintenance, and use of nuclear weapons from a jurisprudential perspective. A
crucial point is that nuclear weapons exist in our time and did not exist during the era of the
Infallible Imams (peace be upon them), so no specific ruling on them was issued. However, by
drawing on analogous cases of such modern weaponry, deriving rulings for contemporary arms
is not precluded. Jurists have taken their stance by inferring from general proofs and from
evidences pertaining to analogous instances—such as the prohibition of poisoning water
sources, refraining from mutilation, avoiding the corruption of tillage and progeny (ifsad al-
harth wa al-nasl), and abstaining from attacks on non-combatant forces, among others. On the
other hand, the well-known theory of the jurists—which holds that the production, stockpiling,
and use of nuclear weapons are forbidden—appears open to critique and reexamination in light
of today's international circumstances. An alternative hypothesis, relying on secondary rulings
(‘anawin thanawiyah) and contingent upon the demonstration of necessity—specifically, when
the very survival of a nation depends on producing nuclear weapons to ensure military and
security deterrence under exceptional conditions—can be defended. Furthermore, international
nuclear treaties and prevailing customary international law in this domain have not only failed
to establish an absolute prohibition but have also exhibited a form of behavioral discrimination
in the application of treaty and customary rules concerning nuclear proliferation. In this context,
the theoretical foundations of the Advisory Opinion of the International Court of Justice will be
aligned with the jurisprudential and legal bases of the competing hypothesis.
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